
ORDER ON OBJECTION TO CONFIRMATION

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the matter of: )
) Chapter 13 Case

TERRY D. HA RRIS )
SAND RA J. HA RRIS ) Number 96-20116

)
Debtors )

ORDER ON OBJECTION TO CONFIRMATION

Debtors' case was  filed February 2, 1996, and  came on fo r confirmation  in

Brunswick, Georgia, on July 10.  A written objection to confirmation was filed on behalf of

First Family Financial Services ("First Family") alleging that Debtors' plan is not proposed

in good fa ith and doe s not comp ly with 11 U.S.C. Sections 1322 and 1325 in part because

Debtors hav e propo sed  to pay their  long-term indebtedn ess  to F irst  Fam ily by paym ents

through the Trustee's Office over a period of sixty (60) months.  In other words, Debtors'

plan provides for an accelera tion of  the  due  date of  the  obl iga tion to  First Fami ly.  While  on

the face  of it this w ould ap pear attr active to  a credito r, First Family objects .  

As the contentions of counsel were presented at the hearing, and based on

a supplementation of the record received from the Office of the Chapter 13 Trustee at the

Court's request, Debtors' plan was proposed at a rate of $420.00 per month for sixty (60)

months.  To pay the First Family claim by disbursements from the Chapter 13 Trustee and
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pay at least a minimal dividend to unse cured creditors wou ld require the Debtors to pay

$490.00 per month .  By contrast,  if Debtors funded the First Family claim by maintaining

direct monthly payments of $265.00 per month, the Debtors could fund all remaining

secured and priority claims and pay at least a minimal dividend by tendering $193.00 per

month to the Trustee for a total payment of $458.00 per month.  The Debtors' budget, as

filed in the case showed disposable income of $420.00, not including any direct payments

to First Family.  

Nevertheless, Debtors agreed at confirmation to ra ise their payments to

$490.00 per month in order to pay the First Family claim by disbursements through the

Trustee and to main tain a minima l dividend to  unsecured creditors.  F irst Family argues, first

that the Debtors' plan is not feasible because the required monthly payments are higher than

their disposable income; alternatively that if Debtors can afford $490.00 per month to fund

their plan as proposed, that plan is offered in bad faith because the same $490.00, paying

First Family direct at a rate of $265.00 per month, would raise their payments to the Trustee

from $193.00 to $225.00 per month. The add itional $32.00 per mon th payments would yield

an additional $1,800.00 which would be distributed to unsecured creditors, yielding a more

substan tial dividend.  

The contention  is that their prop osal to accelerate the rate of repaymen t to

First Family is not made in good faith because it harms the interest of unsecured creditors

in contrast to what would be paid if Debtors simply maintained the regular payment schedule
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to First Family.  Debtors' contend that they have the right to modify the First F amily claim

to pay the debt out quicker, and at a lower rate of interest.  T hus, they will  save money in the

long run, although they c annot dispute that the effect would be detrimental to unsecured

creditors.  Debtors' counsel argues, however, that Debtors' plan should be confirmed as

proposed bec ause it is in  Debto rs' best inte rest.  

Chapter 13 does not contain a best interest of debtors provision.  Nor, in the

sections which govern confirmation, is there expressly a best interest of creditors test,

althoug h some  of the p rovision s provid e very specific cred itor prote ctions.  See 11 U.S.C.

§§ 1325(a)(4 ), 1325(a)(5 ) and 1325(b)(1)(B) .  Neverthe less, after cons ideration of the

argumen ts of coun sel I conclude th at confirmation w ill be den ied.  There is no express

provision in Section 1325 which prohibits a provision such as the one Debtors have

proposed, because modification of this claim is permissible under 11 U.S.C. Section

1322(b)(2).  Nevertheless, I find that the intent of that section, as we ll as section 1325(b)(5)

dealing with long-term debt are intended as pow erful tools that may be  emp loyed by a  debtor

who is financially distressed  to cure certain  defaults and achieve financial rehabilitation by

stretching out the cash  outlays necessa ry to meet financial obligations.  The provisions are

not intended as tools by which Debtors  can redirec t what would otherw ise be a reaso nable

outlay of cash to satisfy unsecured claims to the accelerated repayment of a secured

obligation.  Accordingly, I find that the treatment of unsecured creditors is  not proposed in

good faith and the plan cannot be confirmed.  However, Debtors should be given the

opportun ity to file a modification to prop ose a plan w hich would meet the  good faith
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requirement set forth in this Order.  N otwithstand ing the fact tha t they agreed to  raise their

payments to as much as $490.00 per month, I do not find the ir plan to be deficient for failure

to fund it at that level in light of the budget, which no one has proven to be inaccurate, and

shows their disposable income to be $420.00 per month.

Accordingly,  confirmation  is denied.  D ebtors are g iven fi fteen (15)  days

from the date of this Order to file a modified plan and in the absence of any further action

on their part the case will be dismissed.

                                                        

Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of August, 1996.


